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Dear Readers,
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the tribunal and a comparative analysis of the provisions of the
Companies Bill vis a vis the Companies Act in relation to board of
directors.

The Companies Bill provides for setting up of NCLT which is set to
replace BIFR, CLB and Company Courts in the High Courts. The
impact it might have on the adjudication process has been explored inFEMA, CCI, MCA

Case Laws & Orders 11 - 13
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the newsletter.

Measures undertaken by the Government in curbing and controlling
ponzi schemes, following the Saradha Scam and its subsequent fallout
have been looked into in this edition.
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ABBREVIATIONS

National Company Law Tribunal NCLT

Company Law Board CLB 
The much anticipated and widely talked about Supreme Court ruling
in the Novartis case, has been discussed at length in the newsletter.
Its implication on the generic industry and the pharmaceutical
industry has also been deliberated.

We have concluded with some important Judgments and Orders of
various Courts SAT and SEBI along with key notifications & circulars

p y

Foreign Institutional Investors FII

Collective Investment Schemes CIS
Board of Industrial and Financial 
Reconstruction

BIFR

Foreign Direct Investment FDI various Courts, SAT and SEBI, along with key notifications & circulars
issued by SEBI, MCA and RBI.

Our endeavor is to provide latest news and analysis of corporate issues
particularly matters related to Company Law.

We hope you find the Newsletter informative.

Companies Bill, 2012 The Bill

High Court HC
Securities and Exchange Board of 
India

SEBI
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M i h Ch dh
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COMPANIES BILL

• The Companies Bill was passed in the Lok Sabha on 18
December, 2012, however it still needs approval of the Rajya
Sabha to become a law.

• Some provisions with respect to setting up of NCLT and
NCLAT have been discussed below.
CONSOLIDATION OF CORPORATE JURISDICTION

UKCA COMMENTS
• The move will help in consolidating corporate jurisdiction.
• Presently the verdict of CLB is appealed in the HC and

subsequently in the SC. Now appeals against the order of
the NCLT will go to NCLAT, exclusively dedicated for this
purpose and the matter would go to the SC only if itCONSOLIDATION OF CORPORATE JURISDICTION

• It all began in the year 1999 when the Eradi committee was
formed to look into laws concerning sick industrial
companies, winding up and insolvency.

• The recommendation of the committee to constitute a tribunal
specifically dealing in matters relating to companies was
incorporated in the Bill. However even before the tribunal

purpose and the matter would go to the SC only if it
involves a question of law. Thereby streamlining the
procedure for appeals.

• Formation of a company tribunal would result in focused
attention to company matters. This will considerably
reduce the time taken for adjudication process.

• Instead of getting different judgments on the same matterincorporated in the Bill. However even before the tribunal
could see the light of day, its validity was challenged in the
Madras High Court (HC).

• The court ruled that NCLT is unconstitutional as it has
unprecedented powers and is against the basic structure of
the constitution. However, subsequently Supreme Court (SC)
upheld its validity.

Instead of getting different judgments on the same matter
by different HCs, consolidation of corporate jurisdiction
will help the tribunal members and the judges in delivering
uniform decisions and thereby removing ambiguity and
friction.

• Requirement for a specialist to handle BIFR/AAIFR/ HC/
CLB related matters would reduce considerably, resulting iny

• The Companies Bill 2012 provides provisions for setting up of
NCLT & NCLAT. At present, disputes relating to company
matters are dealt in the CLB, BIFR/ AAIFR and Company
Courts in the HC.

• HC has the jurisdiction in matters of mergers, demergers,
amalgamations, winding up and reduction of capital. While

y, g
consolidating professionals under one roof and encouraging
convergence rather than divergence.

BIFR
BIFR/AAIFR for revival and rehabilitation of sick industrial
companies.

• CLB has the jurisdiction for most of the company matters like
oppression and mismanagement, complaints relating to
refusal to transfer/ transmission of securities, power of
rectification of register of members and other non adversarial

h i i i d di f ff

CLB

BIFR

COMPANY
COURTS IN

HC

matters such as investigation and compounding of offences.
• The tribunal is to replace CLB, BIFR/AAIFR and Company

Courts in the HC.
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PONZI SCHEMES

SPECIAL TASK FORCE CONSTITUTED IN THE SFIO TO
INVESTIGATE THE AFFAIRS OF CERTAIN CHIT FUND
COMPANIES

• Ministry of Corporate Affairs in its notification dated
25.04.2013 constituted Special Task Force to investigate the
affairs of certain Chit Fund Companies

• The entire scam is a reflection of the failure of our banking
system, with only 95 banks catering to around 1.2 billion
people, many, particularly the poor have no access to formal
sectors and take recourse to other parallel markets for savings
and loans (Chit funds schemes and CIS).

affairs of certain Chit Fund Companies.
• It has been decided by the Ministry to set up a Special Task

Force in the Serious Fraud Investigations Office (SFIO) to
investigate the affairs of Certain Chit Fund Companies.
Accordingly, all investigations into such companies are being
entrusted to SFIO with immediate effect.

• Initiatives like mobile banking should be encouraged to
ensure accessibility to credible sectors of savings and
investments. Ways to liberalize licensing of banks must also
be explored by the authorities.

• In the Saradha case, people were lured by guaranteed high
returns which was in stark contrast to the returns received

UKCA COMMENTS

• The move comes in the wake of the infamous Saradha Scam
which of late has dominated the popular discourse.

returns, which was in stark contrast to the returns received
from traditional means of investments like the Post Office
Schemes. Unusually high returns is a characteristic of Ponzi
schemes, something which a market savvy person is likely to
track. However others, who are not so financially literate,
which constitutes a substantial number, often fall prey to such
schemes.

• The Saradha Group, a consortium of companies was
allegedly running ponzi schemes in the guise of Collective
Investment Schemes and Chit Fund Companies in Eastern
India.

• The group collapsed in April 2013, causing an estimated

• In addition to setting up of forces, the government must
embark on undertaking initiatives to spread awareness
particularly amongst the not so market savvy public.

• SEBI is also seriously considering to tighten the regulation
d f P i S hThe group collapsed in April 2013, causing an estimated

loss of over Rs 200–300 billion.

• Like most companies involved in ponzi schemes, Saradha
too established goodwill by indulging in strong marketing
strategies and ensuring considerable presence in the media.
Company’s close proximity to the political class also assured

A Ponzi scheme is a fraudulent investment 
scheme wherein returns are paid to the 
investors from their own money or the 
money paid by subsequent investors, rather 
th  f  fit d b  th  i ti  

WHAT IS 
A PONZI 
SCHEME

and governance of Ponzi Schemes.

Company s close proximity to the political class also assured
credibility.
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than from profit earned by the organization 
running the scheme.               
Returns are either abnormally high or 
unusually consistent. 



THE NOVARTIS JUDGEMENT

NOVARTIS JUDGMENT
• In what is to be hailed as a historic ruling in years to come, the

SC dismissed the appeal filed by Novartis for obtaining patent
on its drug Geevec. By doing so, India has set a precedent and
its ripples are likely to be felt across the world.

UKCA COMMENTS
• By rejecting the application, SC has not only struck a

balance between encouraging genuine invention and
upholding larger public interest but also ensured strict
applicability of law in preventing ever greening.

• In a country like ours, where health care is not available to
• It was in 1998, when Novartis filed an application for patent

on the beta-crystalline form of imatinib mesylate, a drug used
to treat chronic myeloid leukemia (CML) sold under the brand
name Gleevec.

• After successive rejections by both the Patent Office and

y
all, the judgment will help millions to have access to life
saving drugs through the generic market.

• It is worth mentioning that the same medicine was granted
patent in over 40 countries across the world including the
US and Japan.

• The verdict, for understandable reasons, did not go downAfter successive rejections by both the Patent Office and
subsequently the IPAB, Novartis approached the Supreme
Court.

• Apex Court refused the application on the ground that the
drug did not satisfy the requirements of section 3(d) of the
Patent Act as it was an amended version of a known

g
too well with International Pharmaceuticals Companies.
Concerns were expressed over the future of investment and
innovation in India.

• However, in a sector as critical as pharmaceuticals, having a
direct bearing to human lives, the discourse in favour of
innovation must not be exaggerated.ate t ct as t as a a e ded e s o o a o

component, a practice commonly known as ever greening.

• Novartis argued, among other things, that better physio-
chemical qualities, such as shape of the molecule, stability,
hygroscopicity and solubility, would satisfy the test of
enhanced efficacy required by section 3(d). Hence the drug is

• The Pharmaceutical Companies will now have to devise
strategies to control drug pricing and ensure that the
invention is within the realm of what constitutes
‘patentable’ as prescribed by the statute.

y q y ( ) g
not merely an amended version of a known component.

• Rejecting Novartis’ argument, the Supreme Court held that
the physio-chemical properties of the beta crystalline form of
imatinib mesylate i.e. flow properties, decreased
hygroscopicity and thermodynamic stability may be beneficialyg p y y y y
for patients in some manner but they do not meet the standard
of efficacy required by Section 3(d).
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REVIEW OF THE ECONOMY
REVIEW OF THE ECONOMY FOR THE YEAR 2012-2013
AND PROJECTIONS FOR THE YEAR 2013-2014

• To review the current status of the economy and to bring out
a comparative analysis with the preceding year, Economic
Advisory Council (EAC) to the PM released a document on
‘Review of the Economy 2012-2013’. Some key highlights are

• FII inflows were weak in the first quarter of 2012-13, but
picked up in the second and third quarters. For the year as a
whole, portfolio inflows are estimated to be close to $24
billion.

• Portfolio capital flows are projected to be $18 billion in 2013-14.
• The total banking capital inflows for 2012-13 are estimated to;-

• Economy to grow at 6.4% in 2013-14 .
The Advance Estimates of CSO have pegged the growth of -

• Agricultural Sector at 1.8% in 2012-13. It is projected to grow
at 3.5% in 2013-14.

• Industrial Sector at 3.1% in 2012-13. It is projected to grow at

The total banking capital inflows for 2012 13 are estimated to
be $24 billion and are projected to be at $ 22 billion for 2013-14.
Inflation

• In 2013-14, inflation is expected to be around 6.0 %.
Fiscal Situation

• The fiscal deficit of the Center for 2012-13 is estimated to be
5 2% f GDP It R 520 924 i 2012 13

p j g
4.9% in 2013-14.

• Service Sector at 6.6% in 2012-13. It is projected to grow at
7.7% in 2013-14.

• Manufacturing Sector is projected to grow at 4% in 2013- 14.
Structural Factors:

• Investment rate is estimated to be 35 8% of GDP in 2012-13

5.2% of GDP. It was Rs 520,924 crores in 2012-13 as per
revised estimates, and is expected to be Rs 542,499 crores in
2013-14 as per budget estimates.
UKCA COMMENTS

• Taking into consideration the global scenario, India's
projected growth rate is respectable but certainly not

hInvestment rate is estimated to be 35.8% of GDP in 2012-13.
External Sector:

• Current Account Deficit is estimated to be $94 billion (5.1% of
GDP) in 2012-13 and is projected to be $100 billion (4.7% of
GDP) in 2013-14.

• Merchandise trade deficit is estimated to be $200 billion
(10 9% of the GDP) in 2012 13 and is projected to be $213

enough.
• Projected FII figure for the year 2013-2014 is noticeably

higher than the estimate of 2012-2013. If the same is
attained, it will help in reducing the Current Account
Deficit (CAD) which remains to be a cause for concern.

• For the year 2013-2014, EAC projected higher inbound FDI
fl hi h i iti t Thi b(10.9% of the GDP) in 2012-13 and is projected to be $213

billion (9.9% of GDP) in 2013-14.
• Net invisible earnings are estimated to be $105.8 billion (5.7 %

of GDP) in 2012-13 and are projected to be $113 billion (5.3 %
of GDP) in 2013-14.

• It is estimated that for 2012-13 the net inflow of FDI was $18
billion ($26 billion inbound and $8 billion outbound) For

flows which is a positive announcement. This can be
attributed to the measures undertaken by the Finance
Ministry in the Union Budget 2013-14. However, details of
how it would be achieved still remains unclear.

• To improve the economy, reforms remain crucial. So far,
reforms are confined to increasing the FDI. More needs to
be done in the infrastructure and financial sectorsbillion ($26 billion inbound and $8 billion outbound). For

2013-14 EAC has projected higher inbound flows of the order
of $36 billion. Outbound FDI is also expected to increase,
resulting in net FDI inflow of $24 billion.

be done in the infrastructure and financial sectors.
• As per Chairman’s own admission, there is a need to

address inflation and CAD, which have been persistently
growing. This can be overcome by ensuring speedy project
clearance and increased foreign investment. 6



COMPARATIVE ANALYSIS : Companies Bill & The Act 

BOARD OF DIRECTORS COMPANIES ACT, 1956 COMPANIES BILL, 2012

No. of Directors In a 
company

• The Act provides for a minimum of 3 directors   
in case of a public company and 2 directors in case
of a private company.

• The Bill provides for a minimum of 3 directors   
in case of a  public company and 2 directors in case  
of a private companyp y p p y

• A public company requires government
approval in order to increase the number of
directors beyond the permissible limit.

p p y
• The maximum limit has been increased from 12 to  

15. However a company may have more than 15  
directors subject to a special resolution.

• Requirement to seek government sanction  no  
longer exists.

Appointment of a woman No mandatory requirement for appointment of Mandatory requirement for appointment of a woman 
director women directors. director for certain class of companies.

Duties of Directors

The Act provides for duties in relation to making
disclosures.

The Bill specifically provides for duties of directors.
These include the duty to
• Act in accordance with AOA,
• Act in good faith, exercise due/reasonable care,

skill and diligence,skill and diligence,
• Not attempt to achieve any undue gain,
• Not assign his office.
In case a director doesn’t comply with the same he
shall be punished with fine which shall not be less
than one lakh rupees and which may extend up to
five lakh rupees.

Resignation of a Director

No provision under the Act for resignation of a
director.

• A director may resign by giving a notice to the
company.

• The Board shall take note of the same and intimate
the registrar and also place facts of the resignation
in Directors’ Report as laid in the general
meeting.

• Director is required to forward their resignation• Director is required to forward their resignation
along with reasons, to the registrar within 30 days
of the resignation.
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COMPARATIVE ANALYSIS : Companies Bill & The Act

BOARD OF 
DIRECTORS

COMPANIES ACT,  1956 COMPANIES BILL, 2012

No. of Board Meetings in a 
year

Minimum of 4 Board meetings required to be
held for all kinds of companies.

• A minimum of 4 meetings should be held for both
Private and Public Companies.

• One Person Company, Small Company and Dormant
Company require to conduct a minimum of one
meeting of the board of directors in each half of a
calendar year.

Gap between two meetings
Meeting required to be held at least once in
every 3 months.

• Not more than 120 days shall intervene between 2
consecutive meetings of the board.

• In case of one person company, small company and
dormant company the gap between two meetings shalldormant company the gap between two meetings shall
not be less than 90 days.

Notice of a Board meeting
• As per section 286, notice of every Board

meeting shall be given in writing to every
director for the time being in India, and at his
usual address in India to every other director

• A board meeting shall be called by giving a notice of not
less than 7 days in writing to every director.

• However, meeting may be called at a shorter notice if
one independent director is present at the meeting andusual address in India to every other director.

• There is no provision for minimum no. of
days for holding the Board Meeting.

one independent director is present at the meeting, and
if the independent director is not present then such a
resolution needs to be ratified by one of the independent

directors.

UKCA COMMENTS
• By specifically providing for the duties of directors, the Bill attempts to inculcate a sense of responsibility by ensuring that they do noty p y p g , p p y y g y

act recklessly. In case the requirements are not met, punishments have been prescribed for the same thereby ensuring greater
accountability.

• The Bill requires a notice of resignation to be served along with reasons for the same to the company and the registrar. This mandatory
requirement will ensure good corporate governance and give adequate time to the company to introspect and bring about changes, if the
need arises at all.

• Mandatory requirement for appointment of a woman director would lead to greater participation of women at the helm of affairs.
Th d t k t l i d t i th b f di t l i t Thi ill h l i d i
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• The need to seek government approval in order to increase the number of directors, no longer exist. This will help in reducing
administrative burden on the authorities.



REGULATORY UPDATES
CEILING LIMIT OF 15% FOR INSURANCE AGENTS
COMMISSION

• The Insurance Regulatory and Development Authority
(IRDA) prescribed ceiling of 15% for payment of agents’
commission. The exact rate of commission payable in a
particular policy is to be decided by the insurer, which shall

t d th ili ib d b th IRDA Th P bli

• However, agents can recover the loss, as the premium on
policies for senior citizens is almost 4 times the premium
on general ones.

ARBITRATION MECHANISM THROUGH STOCK
EXCHANGES – INTRODUCTION OF COMMON POOLnot exceed the ceiling prescribed by the IRDA. The Public

Sector Undertaking insurers, in order to encourage younger
population to go for health insurance and to maintain viable
combined ratio for the health insurance segment, have revised
agents’ commission on 2012 as per the details given below:

EXCHANGES – INTRODUCTION OF COMMON POOL
AND AUTOMATIC PROCESS OF SELECTION OF
ARBITRATORS

• SEBI has introduced common Pool and Automatic Process of
selection of arbitrators which will come into effect from
01 04 2013 All Stock Exchanges having nation-wide tradingAge Group Commission Rate 01.04.2013. All Stock Exchanges having nation-wide trading
terminals have been advised to pool the list of arbitrators and
create a 'Common Pool', instead of having exchange-wise
pools of arbitrators. This pooling of arbitrators is done centre-
wise.

• The selection of Arbitrators by Stock Exchanges as done

Age Group Commission Rate

Below 35 years 15%

Between 35 to 45 years 12%

Above 45 years 10%

• The move is not likely to have impact on the ability of senior
citizen to buy health insurance as any reduction in
commission will not amount to increase in premium rate. The
actual commission, within the overall ceiling is decided
annually by companies.

The selection of Arbitrators by Stock Exchanges as done
currently, is now replaced by an 'Automatic Process'.
'Automatic Process' entails a randomized, computer
generated selection of Arbitrator, from the list of Arbitrators
in the 'Common Pool'. The 'Automatic Process' sends a
system generated SMS or email to all entities involved in the
particular case. The said process has come into effect from

UKCA COMMENTS
• Undergoing strict medical test and paying higher

deductibles, are just some of the hurdles faced by senior
citizens in obtaining an insurance policy.

• That being so, the ceiling on commission of agents, on the
basis of age might demotivate agents to approach elders in

April 01, 2013.

• Currently, arbitration facilities at Stock Exchanges with
nation-wide trading terminals is available at 8 centres viz
Ahmedabad, Chennai, Delhi, Hyderabad, Indore, Kanpur,
Kolkata and Mumbai. It is intended to extend the arbitrationbasis of age, might demotivate agents to approach elders in

selling policies.
• Greater degree of claims on part of senior citizens in

addition to higher loss ratio, increases insurers expenditure
on serving such policies.

facility to more cities during the course of the current financial
year.
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REGULATORY UPDATES

UKCA COMMENTS
• The move comes in the wake of receipt of comments by

investors regarding the functioning of the arbitration
mechanism.

• It will help in ensuring greater transparency and fairness in
the arbitration mechanism

• To provide clarification on the nature of intra-group
acquisitions for which notice has to be given, Item 8 of
Schedule I is amended to state that the relaxation would not
apply where the acquired enterprise is jointly controlled.

the arbitration mechanism.

COMPETITION COMMISSION OF INDIA  –
AMENDMENTS TO THE COMBINATION REGULATIONS

• The Competition Commission of India (CCI) vide press release

• To avoid repetition and to have one category of exemption for
acquisition of certain current assets like stock-in-trade, raw
materials etc., Item 5 and Item 9 of Schedule I are clubbed and
provided as one category under Item.

UKCA COMMENTS
ID:94492 dated 04.04.2013 amended the Combination
Regulations .
The highlights of the major changes in the Combination
Regulations are as under:

• The Regulations now do not require a notice to be filed for

• The amendments are in expected lines and will help in
reducing regulatory burden of seeking prior approval from
the authorities.

• In addition to simplifying the filing requirement, it will
also bring about greater clarity in the application of the Act.

acquisition of shares or voting rights of companies if the
acquisition is less than five percent of the shares or voting
rights of the company in a financial year, where the acquirer
already holds more than twenty five percent but less than fifty
percent of the shares or voting rights of the company.

I t hi h ld i ifi tl d li• In a step which would significantly reduce compliance
requirements, the provision for giving notice is now dispensed
for mergers/amalgamations involving two enterprises where
one of the enterprises has more than fifty per cent (50%) shares
or voting rights of the other enterprise. Similarly, the
requirement of giving notice is also dispensed for merger or
amalgamation of enterprises in which more than fifty per centamalgamation of enterprises in which more than fifty per cent
(50%) shares or voting rights in each of such enterprises are
held by enterprise(s) within the same group.
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CASE LAWS
ORDER OF SEBI AGAINST OSIAN IN THE ART FUND • The Noticee contended that since the offer was a private
CASE

• Osian’s Connoisseurs of Art Private Limited, (Noticee) a
private trust, was soliciting contribution from investors under
the scheme of “Art Fund”. In order to understand the nature
of these activities SEBI undertook an inquiry and
consequently sought clarification from the noticee.

The Noticee contended that since the offer was a private
placement and not a public offer, the same was not within
SEBIs jurisdiction. In so far as this issue is concerned, the
Board observed that investors were approached by marketing
agents and the offer in question was made to the public and
cannot be regarded as a private placement.

• The Sahara case (Sahara India Real Estate Exchange
• Noticee submitted that it had launched a scheme which

involved pooling of investments from investors with the
objective to generate income for management of art work.

• After taking into account the characteristic of the scheme,
SEBI observed that the scheme appears to be a Collective
Investment Scheme (CIS) as defined under section 11AA of
h d b f f

( g
Corporation Ltd & others Vs SEBI) provides that offer made
to more than 50 persons is a public offer. The limit for a
public offering is stipulated in section 67 of the Companies
Act. Merely by using expressions such as private and
confidential does not make it a private offer. The noticee
had not complied with the requirements as asserted.

h f h f h h h d dthe SEBI Act and requires obtaining a certificate of registration
under section 12(IB)(c) of the Act and Regulation 3 of CIS
regulations. Subsequently, SEBI issued a show cause notice.

• With regard to the applicability of SEBIs jurisdiction, the
Noticee's contentions were four fold. First, section 11AA and
CIS Regulations apply only to a scheme launched or
sponsored by a company Second they apply only to

• The fourth contention of the Noticee was that it's scheme did
not fall under the category of ‘securities’. In this regard the
Board looked into section 2(h) of SCRA that defines 'securities'
and Regulation 2(z)(dd) that defines the word 'unit‘ and
observed that the definitions of 'securities' as well as 'unit'
are very wide and include any instrument, by 'whatever name
called'sponsored by a company. Second, they apply only to

plantation/ agro companies. Third, they apply only in case of
soliciting investments from public and not in case of such
investments through private placement and Fourth, the units
offered by the Art Fund are not 'securities‘.

• In answering the first contention the Board observed that
although the definition of a collective investment scheme in

called .
• Since funds for art work were raised without obtaining a

certificate of registration, SEBI ordered winding up of the
scheme and directed refunding of monies collected by the
noticee along with prohibiting it from accessing capital
markets.

although the definition of a collective investment scheme in
section 11AA(2) of the SEBI Act refers to a scheme or
arrangement offered by any “company”, it cannot be read to
mean that only funds set up as companies fall within the
purview of the legal regime.

• In determining the 2nd issue as to whether SEBI Act and CIS
regulations are applicable to schemes that engage in invitingg pp g g g
investment form investors for Art work, the board observed
that SEBI Act and the CIS regulations are wide and are
applicable to any asset or property including art work.

11



CASE LAWS

BHAGWATI DEVELOPERS PRIVATE LIMITED VS
PEERLESS GENERAL FINANCE INVESTMENT
COMPANY LIMITED AND OTHERS

• The appellant is aggrieved by the order of HC wherein
his claim to maintain the company petition filed under

ti 397 & 398 f th C i A t j t d

• DB dismissed the applications on the ground of lack of locus
standi. Following which the Appellant filed a Special Leave
Petition before the SC. SC disposed of the SLP holding that
the DB should not dismiss the appeals against Company
Court order on the ground of limitation or locus standi.

• Appellant filed an appeal before the DB in pursuance of thesection 397 & 398 of the Companies Act was rejected.
Brief Facts

• Shri S.K. Roy (Respondent No. 2) issued and allotted 30,000
shares of Respondent Company (Respondent No.1) to himself
and his relatives, thereby acquiring control over the
Respondent Company.
Sh i Ajit K Ch tt j (3 66% h ) d Sh i A h

pp pp p
SC order. DB again dismissed the appeal, hence, the instant
appeal. The issue before consideration was whether the DB
erred in holding that after the judgment of SC, it was
permissible for the HC to hold that the petition was
nonexistent in the eyes of law while placing reliance on the
earlier judgment of the DB.

• Shri Ajit Kumar Chatterjee (3.66% shares) and Shri Arghya
Kusum Chatterjee (1.01% shares) filed a company petition
under Sections 397 and 398 of the Companies Act, with the
consent of M/s Bhagwati Developers Pvt. Ltd. (4.78% shares)
(`the appellant’) and Shri R.L.Gaggar (7.61% shares),
alleging mismanagement and oppression.

• The Respondent (No 2) contested the said Company Petition

• The Apex Court held that, it was respondent No. 1 who had
suggested the SC to dispose of the appeal filed by appellant,
while giving it liberty to file an appeal against the order of the
Company Court Judge. Therefore, it was not permissible for
Respondent no. 1 to agitate the issue with respect to the fact
that as the SC had not set aside the orders passed by the DB,
the same is applicableThe Respondent (No. 2) contested the said Company Petition,

stating that the valid shares held by petitioners and
consenting parties were valued at less than ten per cent of the
total shareholding thereby falling short of the statutory
requirement, and thus the petition was not maintainable.

• Company Court dismissed the petition as not maintainable
without entering into the merits of the case. The Appellant

the same is applicable.
• SC was of the considered opinion that the DB erred in

holding that after the judgment of SC, it was permissible for
the HC to hold that the petition, was non-existence in the eyes
of law while placing reliance on the earlier judgments of the
DB. Impugned judgment and order of the HC was set aside
and the matters were remanded to be decided by the HC .g pp

filed appeals before the Division Bench (DB), however during
pendency of the appeal, Appellant filed an application for
withdrawal and the petition was dismissed as withdrawn.
Consequently, appellants filed an application to recall the
order of dismissal of appeal .

and the matters were remanded to be decided by the HC .
Hence, the Appeals were allowed.
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